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NPIOINY 05799 DI92NN DINVINAIMP NTIIN - N7/¥3 87PN 513/04 (DHWID T/7P2 — DMPOY DY) O ¢
L("YPNY 19937 191D) (2.6.2011 1232 DDYID) 26 NPDIY , 01 POYN DYY23NN YY NINPNN /) HINIYAI
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2912199 IIND 192D VAYND ¥ DY M JY MININVITVOPND MINVN — T P

2¥9NY TPRY NTN D 72Y2 NNMN 2NN IMNIND-PIAN VAYNI HPNNONN NOANN - .42
101252 NNLYA DXYYNI DD, NNV ,DIVIND DN MIIMMDND NN

MNTN 192 YDNN TPNVDAIDIN YDOONN MNNIN OMNIND-1T DIPINN DY DNy 43
SY NPONINVIV-NINN MMDNDN 9PN NINY OHNINIVIV-YIN 1IN MMOND NOYIND TN
MIIND-PIAN PTN N2 O DY 1927 MW MIND) 220N MIND-PIAN VIYNN NPNIAD MPTN
MO0 PIHYa NPOY N NYIS Lo nvwioa (Permanent Court of International Justice)
.MINOMN O NN P2 MNNND 1N IUN,1IINND NIND WYY DIVYNI DY MPTN DY DIDYN
MNINNA PN NYYNN DY DYDDIN TN TUNRD DDV MDND DYDY TINYI NPTH D ,¥ap)
: TN IVINN DOWYNN NMIYAYN TUND IN NP THN

nare nevertheless to be regarded as having been committed in the national
territory, if one of the constituent elements of the offence, and more
especially its effects, have taken place there”.

I AUR L, TONIDNOVN MNNINNM IXDLOIN MHIDNN Oy ,DNOVN ToNna .44
JDWTN DXNNN TININD-PAN NYIPN 292 YOSV MDA MSIN NPVIVYN NPINIVID
N7YTA .TOPTN NPPN DY IPORNVIVOPR NDINNY AN DM THN MIND YO0 INNAND
(International Law Commission) »2IX9-1>2 VOVNY MTMINNDI NININD NTYY YW 2006 MIVNH
DYOY0IN DY NTYNN NYIASN OO NVIV-XIND MONDN RYN (VAT MT” :1oND)
PIPY” D) AN ,DINX MNIPYIT NPORINVMIVN PIPY T8 D I MONDY OMIVAN
NPYPN YY MONOINVIVOPN NIINND DDA — "MYAYNN NIIVPIT? D) NNINN — MYV
12 7PNy

S¥ NNDY AWNRIA MNIND-PAN VIVNI DD NPIVPIT ,NXIAN N NWYAYNIN NPILVPT .45
WYY DOUYN 12D (NDINM VIDWN ,NPPPNN NMIDND) NN 510510 NN DY TN
DYINNN OPT NDIND P NYANN NN N, AMNNY IND

NPVMINN 22)0 NN HY NMOND NHYIND NONDNNI 1B NPIVT PTHIN DNTININ AT .46

:TPNVIVN TN MNN NYAYN N ¥ YN ,NDY PNV INN DN DY

UN International Law Commission, Report of the International Law Commission, Annex E, U.N. 1
.Doc. As61/10, at 516 (2006)

(oY w99 \ono) The Lotus case (France v. Turkey) PC1J, Series A, No. 10 (1927) 11

UN International Law Commission, Report of the International Law Commission, Annex E, U.N. 12
.Doc. As61/10, at 535 (2006)



»"The effects doctrine may be understood as referring to jurisdiction
asserted with regard to the conduct of a foreign national occurring outside
the territory a State which has a substantial effect within that territory. This
basis, while closely related to the objective territoriality principle, does not
require that an element of the conduct take place in the territory of the
regulating State’.

MMIND-1PAN VOYNI DAIPN DIDID NI NMYOVYNT NPIVPIT I, 900 I INT NND - .47
TIN2 OPMNN IYAVN 1YY ,NPTHYD NINKD THYUYIN DT DY MDOYN DY PNPTH PN Nonnd
,TMINNN 2T 72910 MADN DT MIIYNI DMV ¥ MYAVNN NPIVPITY .M THN NLY
DD VAVN NN GN NPINNVIIVOPR PT NONNY DIDIAD NYIPN N
DYDN DOWYN HY NYY IINNN YPIN DX MPNN MY MIPTH ,INNN OPT PIya .48
P985 TN NP, TNV NYIVN NNMINND ¥ TUNRD ,NPTHRY NINND DT ¥ DY WY
9N NOWNND YLIVNN YYD TN T DY .1 THI MINNN DY
YT DY ININD-PIAN LVIVNN SV TPSPIOTIP PYN INNHNN BPWIIN VINVOVDIN .49
(Prescriptive TR pNn NSNS HHHD 1PN ONYNN NN O) ,DNIPINN. DNNIN
OMNN NYAYN DY DDINNA ,NNINND NINK WYY MNYAD VN NP TN DV (juristiction
SININD-PAN VAYNA NN N MDD I, PN NI . THN MINNI

rInternational law recognizes a state’s jurisdiction to prescribe law with

respect to conduct that has a substantial effect within its territory”.

MYaYNN NPIVPITHY NDDIANN MININVIIV-DPNR NPIPN ,VINV1VDMN Y qOMI .50
197,10 P9YPNRN TINNRN , NI NMININD NHYPNI,0MPOYN DYD23NN DINNA IPPYA NHYNPN

MY MPTI

NI — MINNN 2327 HY NYININVIYTVOPNRN NINNN MNNINN — N PID

MNIND WPYNRD 1945 MHwa 72D 5NN TMINNN INT DY HDNINVIVOPNRN Dw»N .51
DMV DMVAYN DINNI DY MPIDI N2 MNNIND NON VDN DNIYN MIVY ToNNA .1NIAN
,2017 THWO 112) .DXANT ODY PPON DNNY MINNN NT DY IO DT \IIR T8O 092
MT ,ODIWI LIVNN MVLY NN H¥.05YN AN MPTH 170-2 MINHN 1T OM0MN

9T PONPRA TR LTI MR INNTI YR NVIVOPN J9INT DN MINNN

Restatement of the Law Fourth: The Foreign Relations Law of the United States, 409 13
U.S. Department of justice and Federal Trade Commission: Antitrust guidelines for international 4
.enforcement and cooperation, page 2 (2017)
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PIVA TMNNNA YNAD NDIDY NPTHN MINND NINKD MDY TURD ,TIMVTH ININPIY 1IN

1592 Y90 NN IN IMIPHN
DY NNV VAYNN MVOY YTTINNN ,MINNINNN TONNI .NNONM ToNY PTa AT .52
TSN OIPIPNN PIYN DY NN DWY PN DY NIONINIVIL IN NDNNA D01 DIDTHN DIIINN
5y NN DY DIVINN 92, TONN DY 1IN IV TN NI NN Y9N YYNND DY, TN

Y293 NYIY5 HY DININA MMIPHRN PIYN

919NN TININI MYAVNN NNIVPIT —I) P9

POW 2 NIPNI ,NNT DY 1IN MNIND NIYAYNN NPIVPYT DY NNPN 280 MIMND - .53
NONM P PRN TIMXI AMY MPTHN NPRYN DY NI 92T ONONN PIN P9
NYNN YYNN DY TTINNND NN DT PAIY DY OONRIVN MINDN PIN DY NIONINVIIVOPN
NV DT 12 DY 1ON MPTHA HMIN NN 129 MYN VY, 729D YN MINTH DY M1
1920 MSIND PTN NPPOYOINPRND PTN NP NX NOWNNY >VIVNN

MINNN T NN DINYNN N2ADY MNNY 102-1 101 DXDOYD PYNIWT MINNN PN MO .54
,INT DY CTINNI MINNN IPT DY THONTNIVIIV-XIN NDINND DN DIPMY 9 PRN TINONA
1 .DIINNN 21T HY IPORNVIV-XIN NDINND MPIVPIT VIZY INPNRN TIN'NI M DM
: DMWY THNN PPN TINRD DY VAVNN NI MPID9L 1IN

— (The single economic entity — SSE) HnANN 593590 mwU»n nvv,T .55

DN IN N2 192N )NY ¥ IUNX MIN DY MINNN 1T DY HIONDI NDINN NIVARD NPIVPITH
16,1972 mwa Dyestuffs y23ya ECJ-n > 5y NNM9 1t N1I0PIT DO PR TINRN YNOLWYWA

IUND [, NPIVPYTN 09 Yy — (The implementation doctrine) DIW»N NIVPT .56

.DOWYNN DY NPAPNN MINNKD NOINT W TINYRD YNOLWI NNV NINYNI NPMINNN NNMINNN
YOYPNRN TIMNKN DY PIND PIN M2 DY T PO INWUNRID NNRYY B NPIVT .57
,MY T P92 171988 mvwn Wood pulp ynva (ECJI-n :onY) (European Court of Justice)
L1993 NNND YHRWNN D) 1IN NN 43 DY PR MDD NDPVNY DIP PTN M2 IWON

NYIN INMPNRN PIV D3NN NMHYY NN TWUXR ,D2PNN DINON DY MODMOLIP MDY PHa

UN International Law Commission, Report of the International Law Commission, Annex E, U.N. 15
.Doc. As61/10, at 526-527 (2006)

Imperial Chemical Industries Ltd. v Commission of the European Communities, 48/96, (1972) CM.L.R. ¢
.557

Joined Cases 89, 104, 114, 116, 117 & 125-129/85 A. Ahlstrom Osakeyhtio v. Commission, (1988) ECR 17
.5193, 4 EMLR 901 (1988)
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NN XY NN NNN GRIYINPNRN TINKRD \INND 71PN MIAN 43 1NN DY AN 0PN .MINna
-1 yap M 091 ((SEE-1 jn2n nX Hvan5 150 102 XD 195) TINND M 101N NNNA N2 192N
NYIAPY YMINN YVIN OIDN P20 PAPNRN TINRM T 29 DY VIPY MHONO NP»pP D ECT
177902 RVAND DIV TINRD MINNT DV TUN ,INIWY INHD MIINN P2 DYYIY NN
Y02 NN TINNRD MMINNA OXINNN DY NPINN DXY ,YIVN . TINNL MNMPYD 0 8nn v
LDMRIPRD MINNN IPT NONND

NYINN NIDND DDV DIV1N NPIVPYT NWY 18 (1999) Gencor PNY ,INY INMIND - .58
JPOYPND DMNDHND PN NHNN M1 MIXIN NN MXPOYD DOYINNN DM wipa

nIVPIT 0N Navw *90 — (The qualified effects doctrine) myoswnn nyvvvp1 .59

ya P10 pooa ECI-n > DY N8N INNPNY IONTNVI0-IN NDINN D02 ,Myavinn
Y IMIVMY 720NN ONIN NN NYOWNN DX PAD 7PN 199 DTIPY Tiva L2017 mwa YOIN
LIVNT NN DY NYIVA NNV ,PTND XNPRD PTN M DY PTN PO, INRD NIVPITH
0) MYAYnN NPIVPIT Y DY NIONNVIIV-NIN NOINN DDIAY 1NV YR ,TINND DY 555N
2299 1ININY MPIVPITN MNYN NNNI VIDY Y3

Y25 DY VIV NOWNNID PVAVNT NYPT TIVY> ,MYAVNN NPIVPITI NMIYY NI .60
I3 NPIVPITA NIONN MNNINNN

yap ,1988 mwn Wood Pulp ya 92555 ,0v 9wpna 90 nOwnn »0avwnn \yrn - .61
>T 792 7P ,NNMNNN DIPNA NIZN NN THINNN PIN DY DINDNRN NOINN DN D ECI-n
DR DNOINRN PN NOP TIT DITIRND NND

n1f the applicability of prohibitions laid down under competition law were
made to depend on the place where the agreement, decision or concerted
practice was formed, the result would obviously be to give undertakings an
easy means of evading those prohibitions .The decisive factor is therefore
the place where it is implemented.”*?

Y9YPNRN OVIN VAVYNN M DY PTN PO NN NAPNRA NPIVPYTN NVYP ,TPYUNRY .62
5Y DDIANNA P RY PAPNRN DNDNN TIPN NN PNND PTNIM D ,¥ap) 12 ,Gencor Iyl
S TINNRD MNINNA TPMYNIYNI NPYW NYAYND 2a87N DY DDIANNA X XON ,DIV»N NIOVPIT

nApplication of the Regulation is justified under public international law
when it is foreseeable that a proposed concentration will have an immediate
and substantial effect in the Community”.

.Case T-102/96 Gencor Ltd v. Commission, [1999] ECR 11-753, (1999) 4 CMLR 971, para 87 18
A7 v oo 19
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YOYPNRN PTN NN TPNHPNN MDNIN 12NN ,2010 Mmva yaonw ,LCD-n»on proya .63
PN, ON OONPNRN PN D NYAPY DIV NNILVPYITY MYAYNN NPIVPYIT P2 DY TN
Y597 PIN N2 DY PMYIAP DY NODINND NNV TIN,7IDY WAUN DN NN DY HVIPNVY
TIN2 TIMYHYNI NNMAY ,NPY NYavns N1 Y ,Gencor 1y1 (General Court) ¥9171NN
20 TINOND M)

,2014 mvwa v Intel prya (General Court) >0y 1RN Y5990 PTN MAOY PTPD2A .64
NN MNIN NN .N - MPIPVPID PNV NDDD GUN ,DOVPN HY TPMINN->VIND DNNTIND NNT
DY) 29V PN NN DY NPTYDL DODN .2 ; (NINN 79 DTV WIPY NN DY) DXAVWNNDN NPIIND
,IMYRIN NPYOPISY DN .NINNN NIAN DY DXTaYN DY DXAVNN NN 9 ROV T
PTN D2 WIT 199 P PRND TINND NLYD INK D NNMNNN DI NHNIN MINN
N MYAYNN NPIVPITY DIVHN NPIVPIT ¥ ,¥AP) PTN PO .MYIUNN NPIVPITY 291NN
A0 DNR DY DININA NTNIY YT, T899 ,MNA08N RO NN

XD TN OMYNYN ,NPYS NYIVYN NYITI MYAVNn NPIVPYT NONNY D yapy .65
YNINN NYOWNN ’d N1ON PR TN (Immediate, substantial and foreseeable effects) n7av
:PIND NOINND ONIND IMYNNNND PNNNY PRI ,MINNA NYNAD NID0 DYPA T O]

“The Commission is not obliged to establish the existence of actual effects
in order to justify its jurisdiction under public international law. The
criteria of immediate, substantial and foreseeable effects do not mean
that the effect must also be actual. It is for the Commission to ensure that
competition within the common market is protected against threats to the
effective functioning thereof. Accordingly, the view cannot be taken that
the Commission is required to confine itself to pursuing and punishing
abuse which achieved the intended result and in respect of which the threat
to the functioning of competition materialised. The Commission cannot be
expected to adopt a passive position where there is a threat to the effective
competition structure in the common market and may therefore intervene
also in cases in which the threat did not materialise or has not yet
materialised”.?!

NN M L2017 Mmwa Intel yya P10 PO Yy 9 wa y1v (EC) p1sy maxn p1nma .66

NIND MDINN DY PIND NONN YD DV PO PTN N2 )PV INYRIN NNDIYN DY mdMYap

»The General Court supplemented that : COMP/39.309 LCD (Liquid Crystal Displays)), paragraph 2312°
test by establishing that the rules of Union competition law (in that case, Council Regulation (EEC) No
4064/89 of 21 December 1989) are applicable if the conduct at issue has immediate, foreseeable and
substantial effect in the Union”.

.Case T-286/09 Intel Corp v. Commission, 5 CMLR 9 (2014) 2
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MINNN OPTH HPI YIONY MIIND IWOND NIW T2 NWITT IRV TINONA 0NN
JNMIYY D) DX DN TN ,DIYON NPIVPIT YW IWPNA 1IN DMI2TH DINDN .DOMIPNRN

r»Moreover, it must be noted that, in order to justify the application of the
implementation test, the Court has emphasised that if the applicability of
prohibitions laid down under competition law were made to depend on the
place where the agreement, decision or concerted practice was formed, the
result would obviously be to give undertakings an easy means of evading
those prohibitions.2?

:0MNANN YV NPYNN 1272 GC-n nyap nx o) ECJ-nawN o1 .67

#In that regard, the Court would point out that demonstrating the
implementation of the practices at issue in the EEA or demonstrating
qualified effects are alternative and not cumulative approaches for the
purposes of establishing that the Commission’s jurisdiction is justified
under the rules of public international law”.

ANMINNN D991 Y DY NPAND NN PNAD ¥ 2D PTN 7092 ¥ap) NYasD ywnn Yoa .68
NN ONPRN TINNRN DY NYAWNNVY To2 7D ,¥a123 197,(199)2 PON 55 S XD NN
NPANN NYIT NN D»PY NN Yy (Probable)

It must be pointed out, as the General Court did in paragraphs 268 and 280
of the judgment under appeal, that it is necessary to examine the conduct of
the undertaking or undertakings in question, viewed as a whole, in order to
determine whether the Commission has the necessary jurisdiction to apply,
in each case, EU competition law.

so far as Intel criticises the General Court for considering that it was
foreseeable that the agreements concluded with Lenovo concerning CPUs
for delivery in China would have an immediate effect in the EEA, it must
be pointed out, first, that the General Court rightly held, in paragraphs 251,
252 and 257 of the judgment under appeal, that it is sufficient to take account
of the probable effects of conduct on competition in order for the
foreseeability criterion to be satisfied”.

PNV PTN PO IP —2PY0 IONNY MNPHRNN TAN D32 YAPIY NN ,IMMNRDIN IO .69
nYax N XN — Intel pryva p1n pooy LCD-n »Hon phaya masn noonn ,Gencor
DDOPMND RO IDVPIIN

17920 NPAY NWIT PAY [, JOPR PIY YIPIVW JNINN DY NN TPAYPND MDNIN .70
:2018 MIVN PRIITITIN IV NNVLINN ,NPMYNYI NVY NYAVND

nIn order to justify the Commission’s jurisdiction, it is sufficient that a
conduct is either implemented in the EEA (7implementation test”) or is
liable to have immediate, substantial and foreseeable effects in the EEA

.Case C-413/14 P - Intel v Commission, CMLR 18 (2017) 22
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(rqualified effects test”). These two approaches for establishing the
Commission’s jurisdiction are alternative.2?

NNVYIN 1T NNWYI X9YPRD TINPNI MYOSWNN NPIOPITA 119NN ,NMIRAN 19D .71

(M12>%31) TTONNN MOLYNN Y9YPRN TINKA DY VOV YN NPOPDN
2P POYPRD TINPNA NPPDO WAPIW DMNANN D , N0 NOWNRY S0aWND XYPN .72
ININ NNYIN NN DXOPWN ;A0 19INT 7PINY TN NP, TIMIYOVN NYOWN YW NP

IONIYIT MINNN PIN NOINNDY YN NIYOWNN NPIVITY NN WY

IPIINND VIVNI MYAYNN NIPIOPIT— 1t P9

1945 Alcoa 7 poo

N2INNA NIINN NONN NN MNINA D), 10N NYVNNY YOIWNT NYPN IRPY S .73
N7 . 0) PnY) (Sherman Antitrust Act of 1890) MINNN PN HY NMONINVIVOPNN
APN0 VNDY 9D 6a PYD IV GO, PIND JPIN TN ININD .NPIDIN T DY NNV ,(7199Y
DMIYIVN NNOIYA 1945 mwa v Alcoa Iya PIn pooa DMaTH OWNRY 74
NPMINN-VIN MW DY DMMIPNN MINNN PPIN DX NNIWYNRID DPNN PTN PO .1IOITIN
MIIN 990N TN 12N )TN NIPNI .MYIVNN NPIVPIT DY DOIANNA N THY NIND WY
NINY MNP OONNIN MNOWN MDD NPIVND S0P 1NN DPPMON NN MN
1AW 11720 MNIND VWY) ON PIND 19 DY DMNONN DOWYN YD ,¥aAP VAYNIN NV .NDINNN

PYY WAV NI DY YAYND DINDN DN ONX NPTHN MDD NIND WY DINOND

rBoth agreements would clearly have been unlawful ,had they been made
within the United States ; and it follows from what we have just said that
both were unlawful ,though made abroad ,if they were intended to affect
imports and did affect them.24

1993 Hartford 7 po9

YOIN MDY NN ,1993 MVA POy VawNN N3 Y Hartford yya p1nposa .75
WPV NN NPIIN MNIND MVYN dNVINI NN MNINI DX DXNVIN 4 HY NPMINN
VNRYNN YVITIVD NPPOY NPINN NN YAPY NP INNX DNV TIPR) [SO-2 PINTY NYVNI

Dy DXVNN DNINY ,MVIIN NDINVN NNN ONIN DX NNV (DPMPHRN DXNVINN 217 NN

.Case AT.40099 Google Android pr. 1360-13631361 (18.7.20) 2
.United States v. Aluminium Company of America (Alcoa) 148 F.2d 416 (2d Cir. 1945) 2
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https://ec.europa.eu/competition/antitrust/cases/dec_docs/40099/40099_9993_3.pdf

-1 3 ,Alcoa yIya NYIAPn YY 1IN LAVYND NI . HNPIN PIYN DY DOYRIN DNV
Sy TPMNN NYOYND MIMND NN DIUYNI IWRD YININVMIV-DPN 19IX2 DN Sherman Act
: 11720 MXI2 INDNN

nIt is well established by now that the Sherman Act applies to foreign
conduct that was meant to produce and did in fact produce some substantial
effect in the United States... Such is the conduct alleged here :that the
London reinsurers engaged in unlawful conspiracies to affect the market
for insurance in the United States and that their conduct in fact produced
substantial effect.2

DYINY,MIMND D) YN N1 ,1945 Mwn NnTpN Alcoa noYn Yy 9N PN PO PR .76
NPYNNA MNY NN XD MINDN 1Y ININD 1OV N NNDIN TN POY XD MY PT P09
POY TUNNY ,MIPNRT DY NPIIRN MINNN PIN DX DINND 1N 2D NDINNA Yap PIN PO
L,PINN AONN NN NYNN NPV TPXYNIN NN NHND DINVINN NYIYIY NTAVN DN NYNYA
YVAWNT XYY PIDY 12) 12V PIND NPXNN INND IV TN PO .NDYHWA WD 5 O
,1945 mywn Aloca T pooa 1IN MD 2 MININD AT 1N ,(NANINA 1oNY NHwNNY
DN MWD NIYNN DY DIRIND DIV RNV DIWN ,(1PNY INI) DIV PIND PPINI IMD? PIaD
23 DMV NIWND MONMNNA PPNY NXI) PV ININD DDPPNN PIND PPN YAPY DININD
N0 NYOITY RNDNONX INNN NN N3 PT P09, 7295 (Hartford y»iya

7 (FTAIA) Foreign Trade Antitrust Improvements Act-n n1ona,1982 mva .77
YAIP 6a PYD .PINN DY TIONINVMIV-DPRD INDINN PRYY PIN NIXINN I NODOIN WY PN
NMINNN YN LYNY ,1NPIIN-MININD NINKD NNNINN DY IDIN> XD 2NN MNNN 2D HHON NN
720 MAND NN TIMYNYN N NYAUND NN IR IDIPNN X121 DY NYIVN
:PYON POV NN .78

6.a Sections 1 to 7 of this title shall not apply to conduct involving trade or
commerce (other than import trade or import commerce) with foreign
nations unless-

(1) such conduct has a direct, substantial, and reasonably foreseeable
effect-
(A) on trade or commerce which is not trade or commerce with foreign
nations, or on import trade or import commerce with foreign nations; or
(B) on export trade or export commerce with foreign nations, of a person
engaged in such trade or commerce in the United States; and
(2)such effect gives rise to a claim under the provisions of sections 1 to 7 of
this title, other than this section.

.Hartford Fire Ins. Co. v. California, 509 U.S. 764 (1993) 25
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If sections 1 to 7 of this title apply to such conduct only because of the
operation of paragraph (1)(B), then sections 1 to 7 of this title shall apply to
such conduct only for injury to export business in the United States.

NI ,PIND DY NIONINOVMIVOPRN NYNNY DININD NN NYYND YIP MIND 6a Pyo .79
MY N2 MDYN Y 75295 .1P920 MININD NON NOTIY 29D NMIYOWNN NIVPYT NN GpPwN
NI XDV, NPMYARYNI NP NIV DY NYITIT WNIN 19IN YIP PYON .62 PYDI MIVIIAPN
5Y 9IN,PIND NPPNN INKRY NN\  Hartford yoya p1n poo »d ,nN» »moa-Yy .80
NN ,O9IN DY PIN PPN INND INMIY OXN ,NMONY IMYHNWYN NDYaUN DY NN
0wn ,FTAIA-N PP N NMNWAS PRYY PTN PO NYION PR YD NN PTN P91 23 DWW
DIPIIND DIV TOMYNRYND YN TINDN NNMONY DA MYTINN NIPHNN MDY

: TPONNVIV-DPN NDINND DIWITIN DININA Y1 INDA NTMY

»"The FTAIA was intended to exempt from the Sherman Act export
transactions that did not injure the United States economy... and it is
unclear how it might apply to the conduct alleged here .Also unclear is
whether the Act’s »direct ,substantial ,and reasonably foreseeable effect
standard amends existing law or merely codifies it... We need not address
these questions here. Assuming that the FTAIA’s standard affects this
litigation ,and assuming further that that standard differs from the prior
law ,the conduct alleged plainly meets its requirements .

MINTY OTPY NON PIND MIVHIN NNX D 009N FTAIA-N PP nd 92000 »MaT .81
nay Sv Jnand (Intent) MOP»IO MO HY INANVN NAY TO OVO PPOYN NVPLI
: DYTINN DY DOYIND NN )INAD LIVNN FNIN YT IRY 1NN (Reasonably foreseeable)

rBecause the ultimate purpose of this legislation is to promote certainty in
assessing the applicability of American antitrust law to international
business transactions and proposed transactions, the Subcommittee
amendment makes explicit that the effect on domestic commerce or export
opportunities must be ”reasonably foreseeable”. The Subcommittee chose
a formulation based on foreseeability rather than -intent to make the
standard an objective one and to avoid-at least at the jurisdictional stage-
inquiries into the actual, subjective motives of defendants. An intent test
might encourage ignorance of the consequences of one’s actions, which in
this context, would be an undesirable result”.2¢

.H.R.5235 - Foreign Trade Antitrust Improvements Act of 1982 97th Congress (1981-1982) 2¢
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2011 Animal 7 P9

ONYNN L, MTITON DMNIYIVD NNOIYA 2011 MV YW ,Animal pnya pTn pos .82
N2Y2INY MOMINN 97791 YPNN DININD DVIPY 172N VITIN RIMD NP MIIN 1 NIPNY
13 ,11ON MI2ND TH MYNT DX NNNT NNYRIN NIXIIYN .NPIAN NININD 0XPNND NMIOYD
DIPPINN PIVN DY WAVND MIND WYY HOIPN MDY ¥ NYIDNYN NOY DYV

DDIANNA . NNIYRIN NIXRIIWYY TN NN PINT PTN PO NN DV DNYIWY LIVHPN ML .83
YAVNY 1NNV DIWYN DY DINY NPMINRRD MINNN PN 192 FTATA-N S¢ nvnoann mvd by
(such conduct has a direct, substantial, and reasonably 1>9%5 1N MOMNN NP>
2N YV DPNMND NX INAN P2DLPID VITIVDI 1TN PN D ,¥ap) (foreseeable effect”
:(PTN POAY 471 Tiya INI) DVIPN

nSecond ,the FTAIA’s effects exception does not contain a ”subjective
intent” requirement . The plaintiffs noted that certain language utilized by
the District Court appeared to require that the plaintiffs demonstrate that
the defendants subjectively intended to impact U.S .commerce . See [24**]
Animal Science, 702 F. Supp. 2d at 338 (interpreting ”’substantial” to mean
whether the rdefendants’ conduct was actually ’intended/consciously
meant’[] to produce a consequence in the United States”); id. at 349 (using
the phrase intent-to-affect”). It is not apparent whether the District Court’s
conclusions relied on these passing references. In any event, we clarify that
the FTAIA’s rreasonably foreseeable” language imposes an objective
standard: the requisite »direct” and ”substantial” effect must have been
nforeseeable” to an objectively reasonable person. The text of the statute —
nreasonably foreseeable” — makes plain that an objective standard applies.
Accordingly, if the District Court assesses the FTAIA’s effects exception
on remand, the relevant inquiry is whether the alleged domestic effect
would have been evident to a reasonable person making practical business
judgments”.?”
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»The conclusion that the statutory text supports an effects-based rather
than an intent-based analysis is confirmed by the FTAIA’s structure and
Congress’s goals in enacting the statute.”

nThese considerations of clarity ,objectivity ,and practicality would be
undermined if the applicability of the import exclusion turned on the
subjective intent of companies doing business abroad.28
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»In areas of substantive conflict and no international consensus, restraint is
needed. But a large portion of international antitrust litigation concerns
hard core cartels, which are world-consensus wrongs, and strategic games
to by-pass the importing country’s law...The principal contribution of this
essay concerns the area of substantive consensus among nations — notably,
for antitrust, hard core cartels. That is the category in which benefits of
global vision can outweigh costs of nation-to-nation conflict”.?

.Biocad, JSC v. F. Hoffman-La Roche, Ltd., 2017 U.S. Dist. (S.D.N.Y., Sept. 30, 2017) 28
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:Chem v. Agrium Inc., 683 F.3d 845, 857 (7th Cir. 2012)

»The word “direct” addresses the classic concern about remoteness—a
concern, incidently, that has been at the forefront of international antitrust
law at least since Judge Hand wrote in A/coa that “{w]e should not impute
to Congress an intent to punish all whom its courts can catch, for conduct
which has no consequences within the United States.” 148 F.2d at 443; see
also LSL Biotechs., 379 F.3d at 683-91 (Aldisert, J., dissenting) (tracing the
history of the FTAIA’s effects test through A/coa). Just as tort law cuts off
recovery for those whose injuries are too remote from the cause of an
injury, so does the FTAIA exclude from the Sherman Act foreign activities
that are too remote from the ultimate effects on U.S. domestic or import
commerce”.
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